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IN THE HIGH COURT OF JUSTICE IN NORTHERN IRELAND
KING’S BENCH DIVISION (JUDICIAL REVIEW)
___________

IN THE MATTER OF APPLICATIONS BY
(1)  RAYMOND FITZSIMONS (AS CHAIRMAN OF THE NORTHERN IRELAND RETIRED POLICE OFFICERS’ ASSOCIATION);
(2)  APPLICANT A and RAYMOND FITZSIMONS (AS CHAIRMAN AND REPRESENTATIVE OF THE NORTHERN IRELAND RETIRED POLICE OFFICERS’ ASSOCIATION); and
(3)  JR217;
FOR JUDICIAL REVIEW

AND IN THE MATTER OF DECISIONS OF
THE POLICE OMBUDSMAN FOR NORTHERN IRELAND
___________

David McMillen KC and Richard Smyth (instructed by Edwards & Co, Solicitors) for the applicants in the first and third cases
David McMillen KC and Andrew Brown (instructed by McCartan Turkington Breen, Solicitors) for the applicants in the second case
Simon McKay (instructed by the Legal Directorate of the Office of the Police Ombudsman) for the respondent in the first and second cases 
Neasa Murnaghan KC and Steven McQuitty (instructed by the Legal Directorate of the Office of the Police Ombudsman) for the respondent in the third case
___________

RULING ON RELIEF AND COSTS 
___________

SCOFFIELD J 

Introduction

[1]	There are three applications for judicial review before the court which raise the same or similar issues, each challenging a public statement made by the Police Ombudsman for Northern Ireland (PONI) (“the Ombudsman”) under section 62 of the Police (Northern Ireland) Act 1998 (“the 1998 Act”).  I have previously given a substantive judgment in relation to the applications for judicial review: [2025] NIKB 7 (“the substantive judgment”).  This ruling deals with ancillary issues arising out of the judgment, namely the issue of the relief to be granted in each case and costs.

[2]	The first case was brought by Mr Raymond Fitzsimons, acting as Chairman of the Northern Ireland Retired Police Officers’ Association (NIRPOA), challenging the Ombudsman’s ‘Operation Greenwich’ public statement published on 13 January 2022.  The second case was brought by Applicant A, a retired police officer, along with Mr Fitzsimons (acting in the same capacity as above), challenging the Ombudman’s ‘Operation Achille’ public statement published on 8 February 2022.  The third case was brought by JR217, a retired police officer, challenging the Ombudsman’s ‘Operation Farrier’ public statement published on 10 June 2022.  As noted in the substantive judgment, JR217 sadly passed away during the course of the proceedings before judgment.

[3]	I am grateful to all counsel for their helpful written and oral submissions on the issues of costs and relief.

Relief

[4]	After consideration of the judgment and engagement between the parties, it was agreed between them that the relief to be granted should not be a quashing of the public statements or an order that they be withdrawn entirely from publication.  This was a pragmatic view on the part of the applicants, taken (at least partly) on the basis that the statements had been publicly available for some time.  It was not possible to put the genie back in the bottle.  In addition, that was not the approach taken by the Court of Appeal in the earlier Hawthorne and White litigation: see para [57] of the substantive judgment.  Rather, a more tailored approach was adopted in that case whereby the public statement was permitted to remain available but with a ‘health warning’ in relation to some of its contents in light of the court’s judgment, which the Ombudsman was ordered to publish.

[5]	The applicants’ position was that, in the first and second cases, the Ombudsman should be ordered to attach to copies of her public statement a notice referring to the judgment in the relevant case and the key findings, namely (a) that PONI does not have power to come to a determination that criminal or disciplinary offences have been committed and any findings in that regard are unlawful; (b) in particular, that PONI does not have power to determine that police officers “colluded” with terrorists in the commission of crimes or were guilty of “collusive behaviour”; and (c) accordingly, that PONI acted unlawfully in determining that police officers had engaged in collusive behaviours at various points in the published statement as identified in the substantive judgment.  In the third case, a modified version of this relief was sought, focusing on misconduct alone.  In addition, the applicants proposed that there be a footnote inserted in relevant portions of the text of the statements directing readers to the notice and indicating that the relevant paragraph should be read as being subject to its contents.

[6]	The respondent’s primary position was that the judgment of the court speaks for itself and “is a comprehensive analysis of where [the court] considered the Public Statements overstepped the mark and why”.  For that reason, it was submitted that the terms of the substantive judgment itself constituted sufficient relief in each case without the need for further order.  For the reasons set out by the Court of Appeal in Re Hawthorne and White’s Application [2020] NICA 33, at para [64], the respondent submitted that the public statements should not be struck down.

[7]	However, as a fall-back position the respondent indicated that she was in principle prepared to agree a form of words and add this to any link to the public statements on the PONI website.  She further indicated that she did “not intend to shy away from the judgment” and would refer to it in forthcoming public statements.  A form of words was proposed indicating that the relevant public statement must be read in the light of the court’s judgment (which was to be included in the report as an appendix) with an indication that the public statement should therefore “not be construed or understood to amount to, or include, any findings by the Police Ombudsman of any criminal or disciplinary offences by members of the police force”.

[8]	Having considered the competing submissions, I consider that a strengthened form of notice than that proposed by the respondent should be included with the published reports in the first and second cases, much closer to the wording proposed by the applicants and giving some indication of the court’s core findings; but that the further suggestion advanced by the applicants, namely that there be additional insertions into the text of the published statements themselves (by way of “footnote or similar device”) is unnecessary, provided that the relevant notice is clear to a reader of the statement, or intending reader seeking to access to it, and that the notice refers to the offending paragraphs in the statement.  The final order in the first and second cases will reflect this.

The position in JR217’s case

[9]	There is relatively little authority in relation to the replacement of an applicant in a judicial review by reason of the original applicant’s death.  Some assistance may be found in the decision of the Court of Appeal in Re Dalton and Another’s Application [2020] NICA 27.  In that case, the applicant (Mrs Dalton) sought judicial review of a decision of the Attorney General for Northern Ireland not to direct a fresh inquest into the death of her father.  Deeny J dismissed the application at first instance.  An appeal was then brought but the original applicant then passed away.  Her sister, Rosaleen Dalton, then applied to be substituted as the applicant in the proceedings.

[10]	The applicant relied upon RCJ Order 15, rule 7.  Under the heading ‘Change of parties by reason of death, etc.’ it provides, insofar as material, as follows:

“(1) 	Where a party to an action dies or becomes bankrupt but the cause of action survives, the action shall not abate by reason of the death or bankruptcy. 

(2) 	Where at any stage of the proceedings in any cause or matter the interest or liability of any party is assigned or transmitted to or devolves upon some other person, the Court may, if it thinks it necessary in order to ensure that all matters in dispute in the cause may be effectually and completely determined and adjudicated upon, order that other person to be made a party to the cause or matter and the proceedings to be carried on as if he had been substituted for the first mentioned party.  An application for an order under this paragraph may be made ex parte.”

[11]	In Dalton the Court of Appeal did not finally determine whether reliance on the above provisions was possible.  Rather, it followed the approach adopted by Underhill J in R (River Thames Society) v First Secretary of State [2006] EWHC 2829 (Admin).  In that case, a voluntary organisation decided that it no longer wished to pursue a judicial review of a planning matter.  The vice-chair of the organisation, however, wished to pursue the matter in her personal capacity.  The court determined that Rule 19.2 of the Civil Procedure Rules (CPR) – the closest equivalent to RCJ Order 15, rule 7 – did not assist her.  However, the judge concluded that the court nonetheless had inherent jurisdiction to make the order sought.

[12]	The central question on this issue in the Dalton case was as to the power of the Court of Appeal to substitute a party, not that of the High Court.  Giving the judgment of the court, Maguire LJ said (at para [44]) that there was no dispute before the court that, in a judicial review application, the High Court had the authority to substitute a new applicant for an applicant who had died, since it (the High Court) possessed inherent jurisdiction.  As the Court of Appeal had all the powers of the original court, pursuant to section 38(1) of the Judicature (Northern Ireland) Act 1978 (“the Judicature Act”), it was also considered to enjoy this power.

[13]	All parties proceeded – correctly, in my view – on the basis that the court plainly had the power to substitute a new applicant in place of JR217, provided a suitable new applicant was found.  In Dalton, the new applicant was the original applicant’s sister and enjoyed essentially the same interests.

[14]	I was sympathetic in principle to the suggestion in JR217’s case that a new applicant, with sufficient interest, could be substituted.  This was particularly so given the long delay between the events forming the basis of the public statement (in 1979), the commencement of PONI’s investigation (in 2003), the conclusion of that investigation (in 2012) and the publication of the impugned public statement in 2022 (following JR127’s acquittal in the Crown Court in 2014).  In short, there was considerable delay which was not the applicant’s fault which had given rise to the situation which has now arisen.  I was also reminded of JR217’s decision not to press for interim relief and to permit PONI to publish her report (despite an initial indication that she would not do so on an interim basis) in order that one of the four complainants, who was gravely ill and expected to pass away shortly, might have the relief and benefit of the report before he did so.  In my view, that would be relevant to the exercise of any discretion in JR217’s favour, even posthumously.

[15]	Initially, another family member was identified as a potential new applicant to be substituted in place of JR217 and the respondent did not object to this in principle, subject only to provision of an affidavit confirming their relationship to JR217 and their interest in the proceedings.  In the event, that affidavit, and a formal application for substitution of the applicant, did not materialise.  Some additional time was granted to permit such an application to be made but, eventually, JR217’s solicitors confirmed that the individual who had been identified had indicated that he did not wish to take on a role in the application and that they knew of no other potential applicant.

[16]	I understand it to have been accepted or assumed as between the parties that a new applicant would be required to be substituted for any relief to be granted going beyond the terms of the substantive judgment itself.  I proceed on that basis, which appears to be correct in principle, albeit without having heard detailed argument on it.  The issue of standing is not merely a threshold issue which ceases to be material once it has been initially satisfied; it may also bear on the question of remedy (see Walton v Scottish Ministers [2012] UKSC 44, at para [95]; and see also, for example, the discussion in Re Duff’s Application [2024] NIKB 31, at paras [55]-[56]).  Moreover, section 18(4) of the Judicature Act provides that the court “shall not grant any relief on an application for judicial review unless it considers that the applicant has a sufficient interest in the matter to which the application relates”.  None of the other police officers who were the subject of the Operation Farrier public statement have seen fit to bring judicial review proceedings or participate, either initially or at this late stage, in JR217’s application.

[17]	In view of the above, I propose to grant no further relief in the JR217 case.  The final order will simply record that the application is allowed.  The reasons for that are set out in the substantive judgment.

Costs

[18]	In each case, the applicant or applicants sought their costs of the proceedings against the respondent, such costs to be taxed in default of agreement.

[19]	The respondent invited the court to make no order as to costs between the parties.  Alternatively, it was submitted that the court should apportion costs, indicating that this will be considered where a claim is successful in part and relying upon R (Commission of Police of the Metropolis) v Police Medical Appeal Board [2020] EWHC 345 (Admin), at para [78].  In this jurisdiction, I indicated that this may be appropriate in a judicial review application in Re Glass’s Application (Costs Ruling) [2023] NIKB 22 for reasons discussed in that judgment.  In short, some judicial review applications are becoming increasingly costly and time-consuming, with a very wide range of matters pleaded, such that a ‘winner takes all’ approach to costs may be overly simplistic. 

[20]	In support of her opposition to a full costs order being made against her, the respondent relied upon a number of matters.  These included that: (a) she originally faced a significant number and range of grounds of challenge (over 30 in number) but that leave was granted only on two grounds in the first case and one ground in the second; (b) in the first case, the applicant was successful only on limited grounds out of those on which leave was granted; (c) the costs of the failed application for leave by the Police Federation remain to be determined; (d) the dispute arose out of uncertainty over how the Court of Appeal’s judgment in Hawthorne and White was to be applied, which required to be addressed at some point; and (e) there was nothing to suggest that the narrow view of that judgment taken by the respondent had been adopted in bad faith.  In addition, the respondent relied upon the fact that, in Hawthorne and White, neither Keegan J nor the Court of Appeal awarded costs against the respondent.

[21]	It is not generally the practice of the Judicial Review Court in this jurisdiction to penalise an unsuccessful applicant for leave to apply for judicial review in costs.  The leave stage, under the Rules of the Court of Judicature, is formally ex parte, with the proposed respondent usually appearing at the invitation of the court.  Nonetheless, there are cases where an award of costs against an unsuccessful applicant may be appropriate at that stage.  By the same token, there may be cases where a respondent who is ultimately unsuccessful in an application for judicial review should not be liable for the entirety of the applicant’s costs at both the leave and substantive stages.  At the substantive stage, if a wide range of arguments have been pursued unsuccessfully by the applicant, justice may demand that this is reflected in the court’s ultimate costs order.  In addition, however, even if an applicant succeeds on the sole ground on which leave was granted but unsuccessfully sought leave in relation to (say) nine other grounds, giving rise to a significant expenditure on the part of all parties at the leave stage, it may not be appropriate for the unsuccessful respondent to have to bear all of the applicant’s costs throughout the entirety of the proceedings.  Each case will turn on its own facts and the court’s wide discretion should be exercised in each case so as to deal with the matter of costs justly and proportionately.

[22]	In the first case, leave was granted essentially on four grounds: see para [86] of the substantive judgment.  The applicant succeeded on one of these grounds, although this was the key issue of principle in the case (and on another of the grounds, his case had some merit: see para [125] of the substantive judgment in particular).  Two earlier proposed applicants were refused leave to apply for judicial review (see the leave ruling at [2022] NIKB 28), namely another officer (JR216) and the Police Federation for Northern Ireland.  A range of grounds originally advanced were abandoned at the leave stage, which represented a sensible and pragmatic approach on behalf of the then applicants.  I take into account that, although the applicant was ultimately unsuccessful on several of the grounds on which he was granted leave, he successfully obtained leave on these issues in spite of opposition to that from the then proposed respondent, including opposition to the grant of leave in all cases on the basis of delay.

[23]	In the second case, leave was granted on one ground only and the applicant was successful on this ground (see paras [140] of the substantive judgment, and following).  He was refused leave on a number of grounds; and one previous applicant in the second case was refused leave on standing grounds (see para [62] in the leave ruling).

[24]	In the third case, I granted leave to apply for judicial review on three grounds (and refused leave on a further four) and the applicant was successful on one of them, although again this may be considered the most substantial point of principle.  There was no issue in relation to the standing of the sole applicant.

[25]	I bear in mind that the hearing of these cases took a significant amount of court time.  They were not simply dealt with in one day (where it may be more appropriate to view costs in the round and not seek to apportion costs as between issues on which different parties succeeded).  I also take into account that the cases were essentially dealt with together so that time and costs were thereby saved; and it is difficult to clearly define the court time and resources devoted to each case individually.

[26]	Taking all of these matters into account, I consider that the applicants, having each been successful in their litigation, should recover some portion of their costs from the respondent.  An order of ‘no order’ as to costs does not adequately reflect the principle that costs should follow the event and the applicants’ success in the proceedings.  However, in light of the fact that the applicants were unsuccessful in each case on a variety of issues at the leave stage, including a number of applicants being refused leave on the basis of lack of standing, and (in the first and third cases) on some issues on which they had been granted leave, I consider that the just and proportionate approach to costs in all of these cases is that the applicants should recover half of their costs from the respondent up to the date of judgment.  That reflects, across the range of cases, the fact that the applicants were successful on the main point but also that, at both leave and substantive stages, they pursued a range of points which were fully argued and took up court time and resources and upon which they were unsuccessful.

[27]	I reject the submission made on behalf of the respondent in JR217’s case that, as he is now deceased, he cannot be awarded any costs.  I see no reason why that should follow.  At the time of his death, all of the costs of the hearing of the application had arisen.  Assuming they had not been discharged at that point, they would remain a debt liable to be discharged by his estate.

[28]	As from the date of judgment – that is, concerning the costs of the argument about relief and costs – I will make no order as to costs between the parties.  Neither side has been wholly successful on either of those issues.

Time for appeal

[29]	The respondent previously indicated an intention to appeal because of the importance of the issues to her work.  In turn, I indicated that I would extend time for appeal in the final order made in each case.  I propose to allow six weeks for service of a notice of appeal in each case from the date of filing of the final order reflecting the ruling given above.
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